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In Letter to Hatley, 105 LRP 19930 (FPCO 2005), the Family
Policy Compliance Office ruled that the Department of Educa-
tion will not take enforcement action against any school district
that has a policy or practice of releasing information that is pro-
vided to the school district under federal or state law. For ex-
ample, the Ohio Megan’s Law mandates that respective county
sheriff provide each school district with notice of, among other
items, the sex offender’s name, address, school, and offense.
See, e.g., R.C. 2950.11.

WARNING! Only the actual notification provided by the
sheriff may be released. All other information regarding the
sex offender students would constitute an “educational record”
that cannot be released under FERPA without prior consent.
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“None of us got where we are solely by pulling ourselves , :
up by our bootstraps. We got here because somebody - a
parent, a teacher, an lvy League crony or a few nuns -
bent down and helped us pick up our boots.”

Thurgood Marshall s _

More Legal Briefs - Employment Discrimination

In Williams v. General Electric Co. (Aug. 11, 2005), C.A.6 Case No. 04-3540, 2005 U.S.
App. LEXIS 16937, the United States Court of Appeals for the Sixth Circuit held that an
employee’s age discrimination claim was time-barred as it was not brought within 180 days
after the alleged unlawful discriminatory practice occurred. The Sixth Circuit emphasized
that the 180 days begins to run at the time of “the final discriminatory act.” WARNING:
Statute of limitations is an affirmative defense that can be waived if not asserted timely.

In Kohler v. City of Wapakoneta (Aug. 12, 2005), N.D. Ohio Case No. 3:04 CV 7148, 2005
U.S. Dist. LEXIS 16671, a dispatcher asserted that she was sexually harassed based upon
the following allegations: (1) the chief of police informed her that one could purchase used
women’s underwear on the Internet; (2) the chief sent her four offensive e-mails; (3) the
chief left a running tape recorder behind a trash can in a toilet stall in the police department
women’s restroom; and (4) the chief e-mailed to numerous people an old, official photo-
graph of the dispatcher. The chief retired upon initiation of an external criminal investiga-
tion by the city. The external investigation also discovered that the chief had secretly
viewed pornography on his office computer and had once photographed himself masturbat-
ing in the women’s locker room. The dispatcher subsequently initiated federal and state
sexual harassment related claims against the chief, as well as the mayor, safety director and
city. The state intentional tort claims against the mayor, chief and city were dismissed on
statutory immunity grounds. The state sexual harassment claim was also dismissed because
it was not brought within 180 days after the alleged unlawful discriminatory practice oc-
curred. NOTE: The statute of limitations issue was raised sua sponte by the district court
as it was not raised by the city. The United States District Court for the Northern District of
Ohio also dismissed the federal hostile work environment claims because, after considering
the totality of the circumstances, no jury could find that the dispatcher’s work environment
was permeated with “discriminatory intimidation, ridicule, and insult,” that was so severe
or pervasive as to alter the conditions of the dispatcher’s work environment. The conduct at
issue was found to be isolated and sporadic, not ongoing. The Northern District notes that
“Title VII was not meant to create a ’general civility code,” and the *sporadic use of abusive
language, gender-related jokes, and occasional teasing’ are not sufficient to establish liabil-
ity.” The Section 1983 claims were also dismissed because the police chief was not acting
in his official capacity and the city’s conduct was the antithesis of deliberate indifference.
The state intentional tort claims against the police chief were not dismissed.
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“You can teach a student a lesson for a day;
but if you can teach him to learn by creating
curiosity, he will continue the learning process
as long as he lives.”

Clay P. Bedford

More Legal Briefs

In State ex rel. Plain Dealer Publishing Co. v. City of Cleveland (Aug. 10,
2005), 106 Ohio St.3d 70, 2005-Ohio-3807, 831 N.E.2d 987, the Ohio Supreme
Court held that police officer photographs are exempt from disclosure under the
Public Records Act because they constitute “peace officer residential and famil-
ial information.” WARNING: Is your school district maintaining personnel
records for “peace officers?” If the answer is yes, then “peace officer residential
and familial information” contained within those records is exempt from the
Public Records Act.

In Boles-El v. Cleveland Mun. School Dist. (Aug. 16, 2005), 2005-Ohio-4286,
the Ohio Eighth District Court of Appeals held that “maintaining certification
falls squarely upon the shoulders of the teacher seeking recertification, not upon
the” school district. WARNING: Does your collective bargaining agreement
shift the burden to the school district in the recertification process in any way?

In State of Ohio ex rel. Brown v. State Teachers Retirement Sys. (Aug. 16,
2005), 2005-Ohi0-4246, the Ohio Tenth District Court of Appeals held that a
relator was entitled to purchase Ohio-valued credit in spite of the fact that rela-
tor had previously received PSERS benefits. The right to receive benefits un-
der PSERS was subsequently rescinded by relator. The Tenth District based its
decision on that fact that R.C. 3307.74(C) permits relator to purchase service
credit if he is not currently being paid benefits from another state teacher retire-
ment system and is not entitled to be paid such benefits in the future. The
Tenth District further “recognize[d] the seeming inconsistency in allowing rela-
tor to purchase service credit in STRS based on service rendered in [another
state] for which he has already received some monthly pension benefits. The
legislature, however, has not precluded such a purchase, and we apply the stat-
ute according to its terms.” NOTE: This case serves as a rare example of strict
statutory interpretation working in favor of school officials.
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