
Did You Know? 

Halloween is second only to Christmas 
in spending.  Consumers will spend 
over $2.5 Billion during Halloween. 

If you have an issue or question that 
you feel should be addressed in a 
future School Law Newsletter  
edition or want information on our 
school law practice, please contact 
at us 1.888.OHEDLAW or visit our 
website. 

Matthew John Markling has 
recently been selected for 
inclusion in both Who’s Who in 
American Education and 
Who’s Who in America for his 
achievements in the area of 
school law. 
 
For more information about 
Mr. Markling or any of our 
school law attorneys, please 
visit us at 
www.servingohioschools.com. 

In keeping with the Halloween Spirits, a review of the dec-
ade old case of Fleischfresser v. Directors of School Dist. 
200 (C.A.7, 1994), 14 F.3d 680, is in order.  In Fleisch-
fresser, the United States Court of Appeals for the Seventh 
Circuit rejected the argument that a curriculum that in-
cluded the literary works of J.R.R. Tolkien, C.S. Lewis, 
Dr. Seuss, and other noted authors of fiction violated the 
Establishment Clause because they present religious con-
cepts found in paganism and branches of witchcraft and 
Satanism.  Rather, the Seventh Circuit found that these lit-
erary works serve the secular purpose of improving read-
ing skills and stimulating creativity and imagination in 
children.  Any religious references were secondary, if not 
trivial.  The Court went on to reiterate Justice Jackson’s 
warning that: “If we eliminate everything that is objection-
able to any [religious group] or inconsistent with their doc-
trines, we will leave the public schools in shreds.  Nothing 
but educational confusion and a discrediting of the public 
school system can result from subjecting it to constant law-
suits.”  With that, we leave you to your impious 
incantations. 
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• Human Resources 
• Pupil Services 
• Special Education 
• Board Members 
• Other Administrators 
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Supernatural Creatures Do Not Violate Constitution  

Lakewood Dress Code 

The Lakewood City School  
District has created a model 
dress code policy through inten-
sive staff, student, and commu-
nity involvement.   To learn 
more about Lakewood’s Dress 
Code and other Student Conduct 
& School Climate Initiatives, 
please visit 
www.lakewoodschools.org  or 
contact Dr. David C. Estrop 
directly.   
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'Tis the night - the night 
Of the grave's delight, 
And the warlocks are at their 
play; 
Ye think that without 
The wild winds shout, 
But no, it is they - it is they. 

 
Arthur Cleveland Coxe 

CONGRATULATIONS! 
More Legal Briefs on Pages 2-3 

Give Us Your Opinion 



 

 

More Legal Briefs 

“Education is an ornament in 
prosperity and a refuge in adversity.” 

 
Aristotle 

SCHOOL LAW NEWSLETTER

In Evans v. Rock Hill Local School Dist. Bd. of Edn., Lawrence C.P. No. 04-OC-237, a super-
intendent was granted a five year contract before two new school board members took office.  
When these two board members took office, the newly constituted school board resolved that 
the previous board violated the Open Meetings Act when granting a five year contract to the 
superintendent and went on to resolve to nonrenew the superintendent’s prior contract.  Judge 
Walton agreed that the Open Meetings Act was violated because the school board adjourned 
into executive session without providing an adequate description of the topic to be discussed at 
that session - the school board just adjourned to discuss “personnel.”  Nonetheless, Judge 
Walton found the five year contract to be binding upon the school board because no delibera-
tions took place during the improper executive session. 
 
In Elston v. Howland Local Schools (Sept. 9, 2005), 2005-Ohio-4765, a baseball player re-
ceived a head injury during batting practice.  As this incident occurred prior to April 2003, 
mere negligence on school grounds was enough to trigger the R.C. 2744.02(B)(4) statutory 
immunity exception.  In determining whether an additional statutory defense would preclude 
school board liability, the Ohio District Court of Appeals for the Eleventh District held that 
R.C. 2744.03(A)(3) was inapplicable because the baseball coach had no policymaking, plan-
ning, or enforcement powers.  The Eleventh District went on to hold that R.C. 2744.03(A)(5) 
was also inapplicable because that section only applies to the judgment or discretion of the po-
litical subdivision itself - not its employees.  As a result, the Eleventh District found that a po-
litical subdivision could be vicariously liable for the baseball player’s injuries.  Statutory im-
munity was also denied with respect to the individual school officials because a question of 
fact remained as to whether they acted with a malicious purpose, in bad faith, or in a reckless 
or wanton manner by failing to require the baseball player to wear a protective helmet while in 
the batting cage and failing to properly instruct the baseball player. 
 
In Johnson-Kurek v. Abu-Absi (C.A.6, Sept. 13, 2005), 423 F.3d 590, the United States Court 
of Appeals for the Sixth Circuit found that a professor’s First Amendment rights were not vio-
lated when the university required the professor to actually explain what students needed to do 
to complete the professor’s course.  The professor simply assigned incompletes and left it up to 
the individual student to figure out how to complete work assignments.  The Sixth Circuit went 
on to state that, while the First Amendment may protect a professor’s right to express her ideas 
about pedagogy, it does not require that the university permit her to teach her class in accor-
dance with those ideas. 
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More Legal Briefs 

“If you wish to make an apple pie truly 
from scratch, you must first invent the 

universe.” 
 

Carl Sagan 

SCHOOL LAW NEWSLETTER

In Board of Edn. of the Columbus City School Dist. v. Columbus State Community College 
Dist. (Sept. 14, 2005), 106 Ohio St.3d 200, 2005-Ohio-4556, 833 N.E.2d 726, the Ohio Su-
preme Court found that the “Columbus State Community College District” lacked standing to 
assert a tax exemption for its golf course because the application was filed under the wrong 
name - it should have been filed as “Columbus State Community College District, Trustee” 
rather than “Columbus State Community College District.”    
 
In Harrison v. Franklin Cty. Bd. of Mental Retardation and Developmental Disabilities (Sept. 
27, 2005), 2005-Ohio-5096, an employee was terminated for striking and swearing at a child.  
The Ohio Tenth District Court of Appeals found that the termination decision was supported 
by reliable, probative, and substantial evidence and was in accordance with law.  The Tenth 
District went on to find that the administrative law judge was in the best position to gage wit-
ness credibility. 
 
In Senu-Oke v. Board of Edn. of Dayton City Sch. Dist. (Sept. 30, 2005), 2005-Ohio-5239,  a 
former female, African-American, special education director brought racial discrimination, 
sexual discrimination, and retaliation claims against both the school board and an assistant 
superintendent because she was not promoted.  The Ohio Second District Court of Appeals 
held that the assistant superintendent was not statutorily immune from R.C. Chapter 4112 li-
ability if she were found to be the former special education director’s supervisor or manager.  
The Second District also found that the school board’s decision was not based on racial or 
sexual discrimination as:  (1) the decision to appoint someone to a new position rather than 
conduct a search is not inherently suspect, especially considering the district’s financial con-
straints and the availability of qualified and respected candidate; (2) there was no requirement 
that the position be posted; (3) the person awarded the position was recommended by an Afri-
can-American; and (4) the person awarded the position had previous experience.  The Second 
District also pointed out that no evidence existed that the school board viewed the special edu-
cation director’s qualifications as highly as she did.  With respect to the retaliation claim, the 
Second District made an important distinction between “bias” and “discrimination,” and bias 
is not a concern for any court.  Specifically, the Second District found that the fact that some 
(or all) of the members of the interview panel may have been “biased” against the plaintiff 
because of their experiences in working with her is not indicative of an intent to discriminate 
against her because of her complaints of race and gender discrimination. 



Bring the New 
IDEA 

Directly to You! 

McGown & Markling Co., L.P.A. 
Corporate Office 

1894 North Cleveland-Massillon Road, Akron, Ohio 44333 
Telephone 330.670.0005 • Facsimile 330.670.0002 

 
Toll Free 1.888.OHEDLAW (643.3529) 

 
On December 3, 2004, President George W. Bush signed the Individuals with Disabilities 
Education Improvement Act.   The new IDEA (IDEIA) imposes different responsibilities 
upon educators - like you - in the provision of special education and related services to 
children with disabilities. 
 
Learn about the new IDEA (IDEIA) from Susan McGown, attorney with the school law 
firm of McGown & Markling Co., L.P.A. Susan will provide you with valuable real-life 
situations and applications that will assist you throughout your own school district. 
 
When:  You decide. 
 
Time:  You decide. 
 
Location:  Your own school district. 
 
Your ENTIRE school district can attend for ONE registration price per location -  
no matter how many people are in the room - of $950. 
 
Registration includes: 
• Access to the 4 hour seminar for as many people as you can fit in a room 
• Specially prepared presentation handouts made available 48 hours in advance 
• Q&A throughout the presentation 
 
To register, simply call 330.670.0005 or Toll Free 1.888.OHEDLAW (643.3529), or 
send an e-mail to registration@mcgownmarkling.com and arrange a mutually convenient 
time and location. 
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